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CITIZENSHIP AND ALLEGIANCE IN CONSTITUTIONAL 
AND INTERNATIONAL LAW 

The recent report on Citizenship of the United States, Expatria- 
tion, and Protection Abroad, together with the work of Mr. Van 
Dyne on Citizenship of the United States, and the invaluable Digest 
of International Law, by Prof. John Bassett Moore, render easily 
accessible and readily comprehensible the principles of the American 
law with reference to the status of our citizens and of aliens for 
the time being within our territorial limits. At the same time, 
however, these publications make more evident the fact that, in 
many instances, the conflicting claims of two or more states upon 
the same individual are settled rather by mutual concessions than 
upon principle; that legal and political rights are asserted, but with 
an understanding, more or less explicit, that under given circum- 
stances they will not be exercised. Thus, by a legislative act, legally 
binding upon our executive and judicial officers, we have declared 
the right of the individual to expatriate himself to be an absolute 
and indefeasible one, and that the naturalized American citizen is 
to have the same rights and is to receive the same protection as the 
native-born citizen, whether or not the state of original allegiance 
consents to the expatriation thus involved. In practice, this law, 
thus formally declared, has never been rigidly enforced, for the very 
good reason that to attempt to do so would lead to constant and 
serious international difficulties. 

In other respects, also, the status of citizenship seems not satis- 
factorily determined. By long-continued executive practice, by con- 
stitutional declaration (Fourteenth Amendment), and by judicial 
determination (United States v. Wong Kim Ark, 169 U. S. 649) 
the United States have declared that the common-law principle of 
jus soli shall govern in determining citizenship — that in all cases 
persons born in the United States and subject to the jurisdiction 
thereof are to be held native-born citizens. Yet, when convenience 
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and sentiment indicate a different rule, we do not hesitate to affix 
our citizenship to specified classes of persons born on foreign soil. 
Again, the political status and the civil obligations of inhabitants 
of districts not annexed to but occupied by the military forces of a 
foreign nation, though settled in practice, have not been satisfactorily 
deduced from any general doctrine of the essential nature of political 
allegiance. Finally, we continue to have not a little difficulty in 
determining the exact character of status possessed by the inhabitants 
of the insular possessions recently annexed by, but not yet " incor- 
porated " into, the United States. 

It is clear, then, that it is desirable to obtain, if possible, a 
definition of the terms " citizenship " and " allegiance " as abstract 
political concepts that will enable us to resolve logically these various 
difficulties, instances of which have just been mentioned. To the 
attainment of this end it is the aim of this paper to contribute. 

I. 

By a " citizen " is commonly meant a member of a state, the word 
" citizenship " being employed to designate the status of being a 
citizen. "Allegiance," as its etymology indicates, is the name for 
the tie which binds the citizen to his state — the obligation of obedi- 
ence and support which he owes to it. The state is the political 
person to whom this liege fealty is due. Its substance is the aggre- 
gate of persons owing this allegiance. The machinery through which 
it operates is its government. The persons who operate this 
machinery constitute its magistracy. The rules of conduct which 
the state utters or enforces are its law, and manifest its will. This 
will, viewed as legally supreme, is its sovereignty. 

In every state, then, we find existing the sovereign and subject, 
the legal superior and legal inferior. In feudal times this relation- 
ship was of an intimate and individual kind. A vassal owed fidelity 
and obedience to a particular person as his lord. Based upon, and 
as a development out of, this feudal relationship we find the English 
law of to-day declaring that all English citizens owe allegiance to — 
that is, are vassals of, the reigning king or queen, as their liege and 
sovereign lord. They are ad fidem regis. Correctly viewed, how- 
ever, their allegiance is really to the English State, viewed as a 
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political person, and the Crown is but the formal or outward symbol 
and representative of that abstract political personality. 

Citizenship thus imparts a personal relationship; and the sover- 
eignty of the state, by which term is indicated the absolute and 
supreme legal supremacy of the state over its subjects, is, in conse- 
quence, essentially personal in character. This fact is of supreme 
in^ortance in fixing the nature of citizenship, and one that needs to 
be especially emphasized because of the statement so currently made, 
and so generally received, that whereas in former and feudal times 
sovereignty was personal in character, it is now territorial, when in 
truth sovereignty is not now essentially territorial at all, but as 
personal as it ever was. 

The predication of territory as an essential element of the state, 
and the description of its sovereignty as territorial in character and 
extent, is due to a confusion between the nature of the state when 
viewed in its relation to other states and its character when con- 
sidered from the purely constitutional or domestic standpoint. 1 
Viewed constitutionally, a state is a purely legal institution. It is 
legal, not in the sense that it owes its existence to a law, but because 
it operates wholly through law. Its governmental organs and 
officials have their respective spheres of authority defined and deter- 
mined by law, its commands are laws, and the reciprocal relations 
between itself and the persons subject to its authority are in every 
case legal in character. Its sovereignty is, in short, simply and 
solely legal supremacy. 

Being in essence simply will, it lies wholly within the discretion 
of those exercising sovereignty to determine the character of the 
commands it shall utter, and the persons over whom it shall claim 
authority. All persons, then, wherever situated, and whatever their 
other political relations and affiliations, are potentially subject to 
any given sovereignty. Thus it is an established principle of our 

i The difference between the connotation of the term " state " as used in con- 
stitutional law, and that which it has when employed in international law, 
has been carefully treated by Mr. Robert Treat Orane, Ph.D., in his doctoral 
dissertation entitled, The State in Constitutional and International Law. This 
study, prepared in the Political Science Seminary, conducted by the writer of 
this article, has been published in the Johns Hopkins University Studies in 
Historical and Political Science. 
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constitutional law, as it is indeed of all developed systems of con- 
stitutional jurisprudence, that wherever and whenever sovereignty 
is asserted to exist by the political department of the government the 
courts of that government are bound thereby. 2 In a legal, constitu- 
tional sense, therefore, the subjects of a state are those persons, 
wherever they may be, or whatever their nationality over whom 
legal control is asserted by the proper authorities of that state. It 
is thus possible for any one state to extend the legal force of its laws 
over individuals owing allegiance to other states, and, in fact, when 
those aliens are on the high seas or within their territory, such 
control is claimed and exercised by all modern states. It is further- 
more possible for a state to declare its laws, or certain of them, bind- 
ing upon its own citizens when abroad. The sovereignty of a state 
being personal and not territorial, the constitutional subject of a state 
remains a subject wherever he may be. He is thus, when abroad, 
entitled to the protection of his native state, and, on the other hand, 
may be, by that state, held responsible for acts committed while 
abroad. Thus, for instance, the French law governing marriage and 
divorce is held to govern the French citizen wherever he may be, and 
his marriage solemnized according to the lex loci is not held valid by 
French law unless the special requirements of that law have been 
satisfied. 

Illustrations of the exercise of sovereignty outside of the territorial 
limits of the state exercising it are seen in the present administration 
of Cuba by the United States, in the establishment of the United 
States Court for China, and in the extraterritorial jurisdiction exer- 
cised by consular courts generally. In all these cases, viewed con- 
stitutionally, these governmental agencies, and the officers who ad- 
minister them, have a two-fold legal status, one derived from the 
state in which they are situated and one from the other state by which 

2 Foster v. Neilson, 2 Pet. 253 ; United States v. Reynes, 9 How. 127 ; Jones 
v. United States, 137 U. S. 202. In the last ease, the court say: "Who is the 
sovereign, de facto or de jure, of a territory is not a judicial but a political 
question, the determination of which by the legislative and executive depart- 
ments of any government conclusively binds the judges as well as all other 
officers, citizens, and subjects of that government. This principle has always 
been upheld by this court, and has been affirmed under a great variety of cir- 
cumstances." 
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they are created or commissioned. Thus, the United States officials 
now in Cuba, and the United States judge and other court officers in 
China, are commissioned under the United States law, Congress and 
the President deriving their constitutional power to appoint them 
from the control over foreign and military affairs granted them by 
the Constitution. But, looked at from the local viewpoint, they are 
quoad hoc agents of the state within whose territory they act, and 
the law which they administer is the law of that state. Thus, the 
Supreme Court of the United States was quite correct in holding in 
the Eoss case (In re Ross, 140 U. S. 453) that the United States 
constitutional provision as to jury trial did not apply in the United 
States consular court in Japan; but it was incorrect when it gave 
as a reason that " By the Constitution a government is ordained and 
established ' for the United States of America ', and not for countries 
outside of their limits. The guarantees it affords against accusations 
of capital or infamous crimes, except by indictment or presentment 
by a grand jury, and for an impartial trial by a jury when thus 
accused, apply only to citizens and others within the United States, 
or who are brought there for trial for alleged offenses committed else- 
where, and not to residents or temporary sojourners abroad." The 
correct reason why, in this case, jury trial was not necessary was, 
not because the Constitution had no application outside of the terri- 
tory of the United States, but because the consular court was in fact 
applying local Japanese law. 

The United States Constitution may operate outside of the terri- 
tory of the United States. If it did not it would not be possible for 
any agent of the United States — as, for example, a consul, a con- 
sular judge, a diplomatic agent, or a military officer — to exercise 
authority as such outside of America. But though these officers thus 
derive their authority from the United States law to act in behalf 
of the United States, the law which they enforce is the local law, 
and they act as the agents of the local government in applying it. 

II. 

In the constitutional sense of the word, it is proper to denominate 
as a subject or citizen of a state anyone over whom the laws of that 
state in any wise extend. Thus, the citizens of other countries 
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temporarily resident or permanently domiciled in a state, and the 
inhabitants of districts belonging to another state but temporarily 
under the military occupation of the state in question, are, in a strict 
constitutional sense, citizens of that state. 

It is a doctrine of American constitutional law that mere conquest 
or military occupation of a territory of another state does not operate 
to annex such territory to the occupying state. The inhabitants of 
the occupied district, however, no longer receiving the protection of 
their native state, for the time being owe no allegiance to it ; but, on 
the other hand, being under the control and protection of the victori- 
ous power, owe to that power fealty and obedience. As Chancellor 
Kent observes in his Commentaries : 

If a portion of the country be taken and held by conquest in war, the 
conqueror acquires the right of the conquered as to its dominion and 
government, and children born in the armies of a state, while abroad, 
and occupying a foreign country, are deemed to be born in the allegiance 
of the sovereign to whom the army belongs. It is equally the doctrine of 
the English common law that during such hostile occupation of a terri- 
tory, and the parents adhering to the enemy as subjects de facto, their 
children, born under such a temporary dominion, are not born under the 
ligeance of the conquered. 

And he adds that there is no reason why the same principle should 
not apply to the United States. (6th Ed., vol. II, p. 42.) 

In the quite early case of United States v. Rice (4 Wh. 246) the 
effect of military possession was discussed with reference to the port 
of Castine, in Maine, which for a time during the war of 1812 was 
in the possession of the British military forces, but, after the restora- 
tion of peace, was restored to the United States. In that case the 
court said : 

It appears, by the pleadings, that on the first day of September, 1814, 
Castine was captured by the enemy, and remained in his exclusive posses- 
sion, under the command and control of his military and naval forces, 
until after the ratification of the treaty of peace in February, 1815. 
* * * By the conquest and military occupation of Castine, the enemy 
acquired that firm possession which enabled him to exercise the fullest 
rights of sovereignty over that place. The sovereignty of the United 
States over the territory was, of course, suspended, and the laws of the 
United States could no longer be rightfully enforced there, or be obliga- 
tory upon the inhabitants who remained and submitted to the con- 
querors. By the surrender the inhabitants passed under a temporary 
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allegiance to the British government, and were bound by such laws, and 
such only, as it chose to recognize and impose. Prom the nature of the 
case, no other laws could be obligatory upon them for where there is no 
protection or allegiance or sovereignty, there can be no claim to obedience. 
Castine was, therefore, during this period, so far as respected our revenue 
laws, to be deemed a foreign port; and goods imported into it by the 
inhabitants, were subject to such duties only as the British government 
chose to require. Such goods were in no correct sense imported into the 
United States. The subsequent evacuation by the enemy, and resump- 
tion of authority by the United States, did not, and could not, change 
the character of the previous transactions. 

In Fleming v. Page (9 How. 603) the question arose whether 
duties levied upon goods entering the port of Tampico, Mexico, at 
the time it was in the military possession of the United States, were 
properly levied under the act of Congress laying duties upon goods 
imported from a foreign country. Chief Justice Taney, who ren- 
dered the opinion of the court, said : 

It is true, that, when Tampico had been captured, and the State of 
Tamaulipas subjugated, other nations were bound to regard the country, 
while our possession continued, as the territory of the United States, 
and to respect it as such. For, by the laws and usages of nations, con- 
quest is a valid title, while the victor maintains the exclusive possession 
of the captured country. The citizens of no other nation, therefore, had a 
right to enter it without the permission of the American authorities, 
nor to hold intercourse with its inhabitants, nor to trade with them. 
As regarded all other nations, it was a part of the United States, and 
belonged to them as exclusively as the territory included in our estab- 
lished boundaries. 

But yet it was not a part of this Union. For every nation which 
acquires territory by treaty or conquest, holds it according to its own 
institutions and laws. And the relation in which the port of Tampico 
stood to the United States while it was occupied by their arms did not 
depend upon the laws of nations, but upon our own Constitution and 
acts of Congress. The power of the President under which Tampico 
and the State of Tamaulipas were conquered and held in subjection was 
simply that of a military commander prosecuting a war waged against 
a public enemy by the authority of his government. And the country 
from which these goods were imported was invaded and subdued, and 
occupied as the territory of a foreign hostile nation, as a portion of 
Mexico, and was held in possession in order to distress and harass the 
enemy. While it was occupied by our troops, they were in an enemy's 
country, and not in their own ; the inhabitants were still foreigners and 
enemies, and owed to the United States nothing more than the submission 
and obedience, sometimes called temporary allegiance, which is due from 
a conquered enemy, when he surrenders to a force which he is unable to 
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resist. But the boundaries of the United States, as they existed when 
war was declared against Mexico, were not extended by the conquest ; nor 
could they be regulated by the varying incidents of war, and be enlarged 
or diminished as the armies on either side advanced or retreated. They 
remained unchanged. And every place which was out of the limits of 
the United States, as previously established by the political authorities 
of the government, was still foreign; nor did our laws extend over it. 
Tampico was therefore, a foreign port when this shipment was made. 

Upon first thought it may appear that the doctrine declared in 
Fleming v. Page is not in harmony with that uttered in United 
States v. Rice, for in the former case it was held that mere military 
occupation was not sufficient to annex the territory occupied to the 
United States, whereas in the latter case it was declared that military 
occupation by the forces of another state did not operate to render 
the port foreign to the United States. If these two decisions had 
been given by an international tribunal, and had had reference to 
the status of the territories viewed internationally, they undoubtedly 
would have been inharmonious. Looked at from the international 
side, a country belongs to that power which is in effective control 
of it. Thus viewed, therefore, Castine belonged to Great Britain 
while its military forces were in paramount control of it. In like 
manner, Tampico, viewed internationally, was a port of the United 
States, and other states would have held the United States responsible 
for anything that might have occurred there while it was in possession. 
But when, as was the case both in United States v. Bice and Fleming 
v. Page, the question was purely one of domestic municipal law, it 
was within the province of the Supreme Court to determine in each 
case the status of the territory concerned according to the peculiar 
municipal or constitutional law which it was interpreting and apply- 
ing. In other words, in the Fleming v. Page case the Supreme Court 
would not have been justified in declaring that Tampico did not, 
during American occupancy, belong to the United States in an inter- 
national sense; whereas it was justified in holding that, from the 
viewpoint of American constitutional law, it was not a part of the 
United States, any more than, for example, was Cuba during the 
time of its administration by American authorities. 3 

3 In De Lima v. Bidwell (182 U. S. 1), the court say: "It is not intended 
to intimate that the cases of United States v. Rice and Fleming v. Page are 
not harmonious. In fact they are perfectly consistent with each other. In the 
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III. 

As regards the status of subjects of other states temporarily resi- 
dent or permanently domiciled in a state, the fact that they are within 
the territorial limits makes them, in a broad constitutional sense, 

first ease it was merely held that duties could not be collected upon goods 
brought into a domestic port during a temporary occupation by the enemy, 
though the enemy subsequently evacuated it; in the latter case, that the tem- 
porary military occupation by the United States of a foreign port did not make 
it a domestic port, and that goods imported into the United States from that 
port were still subject to duty. It would have been obviously unjust in the 
Rice case to impose a duty upon goods which might already have paid a duty 
to the British commander. It would have been equally unjust in the Fleming 
case to exempt the goods from duty by reason of our temporary occupation 
of the port without a formal cession of such port to the United States." This 
reasoning, based simply on principles of justice and expediency, hardly seem 
convincing, but that the two cases are not necessarily inharmonious has been 
shown above in the text. 

The dissenting justices in the De Lima case also held that the two cases 
were harmonious, but not upon the grounds stated by the majority. That which, 
in their opinion, justified the court in holding in the Fleming case that Tampico 
was not within the scope of the United States tariff laws was because Congress 
had not so legislated as to bring it within a collection district or to establish 
a custom house there. "At Castine," they said, " the instrumentalities of the 
custom laws had been divested; at Tampico they had not been invested." 

In Neely v. Henkel ( 180 U. S. 109 ) , with reference to the status of Cuba during 
American occupation, the Supreme Court says: 

" Cuba is none the less foreign territory, within the meaning of the act of 
Congress, because it is under a military governor appointed by and representing 
the President in the work of assisting the inhabitants of that island to establish 
a government of their own, under which, as a free and independent people, they 
may control their own affairs without interference by other nations. The occu- 
pancy of the island by the troops of the United States was the necessary result 
of the war. That result could not have been avoided by the United States con- 
sistently with the principles of international law or with its obligations to 
the people of Cuba. 

" It is true that as between Spain and the United States — indeed, as be- 
tween the United States and all foreign nations — Cuba, upon the cessation of 
hostilities with Spain and after the treaty of Paris was to be treated as if it 
were conquered territory. But as between the United States and Cuba that 
island is territory held in trust for the inhabitants of Cuba, to whom it right- 
fully belongs, and to whose exclusive control it will be surrendered when a 

stable government shall have been established by their voluntary action. 
******** 

" It cannot be doubted that when the United States enforced the relinquish- 
ment by Spain of her sovereignty in Cuba, and determined to occupy and con- 
trol that island until there was complete tranquility in all its borders and 
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members of that state and therefore subject to the authority of its 
laws. They, in fact, being under the protection of the state where 
they are, owe an allegiance to it according to the maxim Protectio 
trahit subjectionem et subjectio protedionem. Thus Webster, when 
Secretary of State, in his report on Thrasher's Case in 1851, 
declared : 

Independently of a residence with intention to continue such resi- 
dence; independently of any domiciliation; independently of the taking 
of any oath of allegiance, or renouncing any former allegiance, it is 
well known that by the public law an alien, or a stranger born, for so 
long a time as he continues within the dominions of a foreign govern- 
ment, owes obedience to the laws of that government, and may be 
punished for treason or other causes as a native-born subject might be 
unless his case is varied by some treaty stipulations. 4 

until the people of Cuba had created for themselves a stable government, it 
succeeded to the authority of the displaced government so far at least that it 
became its duty under international law and pending the pacification of the 
island, to protect in all appropriate legal modes the lives, the liberty, and the 
property of all those who submitted to the authority of the representatives of 
this country. That duty was recognized in the Treaty of Paris; and the act 
of June 6th, 1900, so far as it applied to cases arising in Cuba, was in aid 
or execution of that treaty and in discharge of the obligations imposed by its 
provisions upon the United States. The power of Congress to make all laws 
necessary and proper for carrying into execution as well the powers enumerated 
in 8 of article I. of the Constitution as all others vested in the government of 
the United States, or in any department of the officers thereof, includes the 
power to enact such legislation as is appropriate to give efficacy to any stipula- 
tions which it is competent fop the President by and with the advice and 
consent of the Senate to insert in a treaty with a foreign power." 

In Dooley v. United States (182 U. S. 222), one of the "Insular Cases" 
decided in 1901, the doctrine of Fleming v. Page is applied in fixing the status 
of Porto Rico while under the military government of the United States, but 
prior to the ratification of the treaty of peace ceding the island to the United 
States. The court said: " [During this period] the United States and Porto 
Pico were still foreign countries with respect to each other, and the same right 
which authorized us to exact duties upon merchandize imported from Porto Rico 
to the United States authorized the military commander in Porto Rico to exact 
duties upon goods imported into that island from the United States. The fact 
that, notwithstanding the military occupation of the United States, Porto Rico 
remained a foreign country within the revenue laws, is established by the case 
of Fleming v. Page." 

* Webster's Works, VI. 526. For approvals of this doctrine by the Supreme 
Court, see United States v. Carlisle, 16 Wall. 147; United States v. Wong Kim 
Ark, 169 U. S. 649. 
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This ascription of allegiance and citizenship to resident aliens 
is dependent upon, and explained by, the fact, too often not suffi- 
ciently emphasized, that allegiance and citizenship, constitutionally 
viewed, are legal status which are imposed by the state upon indi- 
viduals, not created in any wise by, or at, the consent of, the 
individuals themselves. Thus, each state determines, by its own 
law, who shall be considered its native citizen-subjects, who may 
become its naturalized citizen-subjects, and under what conditions. 
It is therefore but an application of the general principle, when 
states assert the right to treat as its own subjects, that is, subject to 
its own law, aliens within its borders, or inhabitants of territories 
temporarily occupied by its armies. The correlative of this right of 
the state to impose its citizenship upon those whom it will, is the 
doctrine that a state does not, without its consent, permit anyone to 
become its citizen. Aliens may be refused admission to, or expelled 
from, its borders, and naturalization may be effected only in accord- 
ance with laws previously established. 

In the case of citizens of one state living in another state, there 
thus is, from the viewpoint of constitutional law, a double citizen- 
ship — a primary and permanent allegiance being owed by the 
individual to his native state, and a temporary and qualified alle- 
giance to the state where he is living. So, also, a double citizenship 
is created when the citizen of a state which does not recognize the 
right of expatriation is naturalized by another state. In certain 
cases there may be even a triple citizenship, as, for example, of a 
child born in England of American parents, and residing in France. 
And it may be possible to imagine cases in which the fortunate indi- 
vidual may be a citizen of four or more states. 

To many the existence of this multiple citizenship seems upon its 
face to be a contradictio in adjedo, and to indicate that the definition 
of citizenship has broken down. In truth, however, when we revert 
to the fact that sovereignty, the relation of the political superior to 
the political inferior, is personal in character, that it is a purely legal 
concept, and that, as a concept, it is applicable onlv in the field of 
municipal law, the objections to multiple citizenship disappear. ISTot 
until the domain of international relations, is entered do the diffi- 
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culties appear, and these, as we shall see, are connected not with the 
formulation of consistent political and legal concepts, but with the 
application of them in practice. 

IV. 

Thus far we have been speaking of the state as the possessor of a 
legally supreme will, termed sovereignty, and of its power to utter 
legally binding commands. When, however, we turn to the subject 
of the actual enforcement of these commands, we enter the domain 
of power. Though legally absolute, every sovereign state is able to 
obtain obedience only to those of its commands which it has the 
physical might to enforce. Thus, in a multitude of ways, it finds 
itself legally able to command, but powerless to control. Viewed 
inwardly, the extent of a state's power is determined by the patriot- 
ism and the political characteristics of its own subjects, the form and 
efficiency of its governmental machinery, and the ability of its 
magistracy. Viewed outwardly, its power to enforce its will is 
determined by the existence of other governments, each the possessor 
of a legally supreme will, and each seeking in many cases to exercise 
control over persons whom the state in question would, were it able, 
subject to its authority. 

When we enter this domain of international politics and view the 
state in its relation to other states, we are thus in a realm that 
differs in toto genere from the field of constitutional or municipal 
law. We no longer have to deal with relations that are essentially 
legal in character. We no longer have to deal with superior and 
inferior. Here we find no supreme will, but a collection of equal 
wills, and the conflict, or at least the interplay, of independent 
powers. In this international field, the extent of the authority of 
each state is measured by the greatness of its physical power, or 
rather of the physical power which it can rally to its support, for the 
state as an abstract political entity has of course in itself no power. 
Legally speaking, in the international world, complete individualism 
prevails. Independence is now substituted for sovereignty. Socially, 
economically, morally, politically, there may be a family of nations ; 
but, legally speaking, international life is atomistic, individualistic, 
anarchistic, and in many cases with its units antagonistic. 
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Out of this conflict of interests and powers, civilized nations have 
gradually developed rules of conduct applicable to their dealings 
with one another, which rules, in the aggregate, constitute a con- 
siderable body of so-called international law. In the interest of 
peace, and for mutual convenience and self-interest, certain more or 
less definite rights and responsibilities have been recognized to belong 
and attach to every independent political power. Chief and funda- 
mental among these international principles thus developed is that 
according to which it is held that some one governing power is held 
to have general control over each portion of the earth's territory, and, 
reciprocally, is held ultimately responsible for what occurs there. 

The government which claims the right of jurisdiction is pre- 
sumed to have the power to exercise it effectively, and in no case is 
it permitted by other powers to plead a non possumus either because 
of lack of physical force, or because of peculiarity of constitutional 
structure. In the international world, nations are not concerned 
with the legal legitimacy, but with the actual ability of a govern- 
ment to fulfil its international obligations. The annexation of a 
territory by a state is not recognized by other states until it is effect- 
ively occupied. In a civil war, or a war of secession, as soon as the 
old government is overthrown, or its inability to prevent the secession 
is demonstrated, the other nations as a matter of course recognize the 
new government as the de facto one to be dealt with. 

Although accepted as a working hypothesis, the territorial principle 
is never recognized as absolute in character. No state is granted by 
other states absolute and exclusive control of any of its territory. 
As has been already said, each state is held responsible by other 
states for whatever goes on within the limits conceded to it, and the 
extent of this responsibility measures the degree in which its juris- 
diction is neither exclusive nor absolute. With regard not only to 
aliens resident within its borders, but to its own citizens, a state may 
be held accountable for its acts by other states. Every state claims, 
and, when necessary, exercises the right to see that its citizens while 
abroad are reasonably and fairly protected in life and property, and 
international-law writers assert a variety of grounds for intervention 
in the affairs of another state, even when no question of the rights 
of the citizens of the intervening state is directly involved. 
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Viewed internationally, then, the citizens of a state are those indi- 
viduals over whom the state is admitted hy other states to have 
primary authority, an authority which, when exercised within its 
territorial limits, is absolute in character except for those limitations 
created by the doctrine of " intervention " under which one state is, 
according to international law,, held justified in intervening in the 
domestic concerns of another. Over these citizens, in an inter 
national sense, the authority of a state outside of its own territory 
is limited by the control over them claimed by the states in which they 
are actually living or traveling. Though, internationally speaking, 
the jurisdiction of a state over its own territory is not, as we have 
seen, absolute and exclusive; constitutionally speaking, its authority 
is absolute and exclusive. Though, as we have also seen, constitu- 
tional theory places no territorial limits to the exercise of a state's 
sovereignty, it does declare that within the territory claimed as its 
own by a political power its legal authority is both absolute and 
exclusive. The existence of the so-called rights of extraterritoriality 
is, when correctly viewed, no exception to this. Nowhere, perhaps, 
has the general principle of the exclusiveness of the legal authority 
possessed by a state over its own territory been better stated than 
by Marshall in the great case of The Exchange (7 Or. 116), decided 
in 1812. The Chief Justice says : 

The jurisdiction of the nation within its own territory is necessarily 
exclusive and absolute. It is susceptible of no limitation not imposed by 
itself. Any restriction upon it, deriving validity from an external source, 
would imply a diminution of its sovereignty to the extent of the restric- 
tion, and an investment of that sovereignty to the same extent in that 
power which could impose such restrictions. All exceptions, therefore, 
to the full and complete power of a nation within its own territories, 
must be traced up to the consent of the nation itself. They can flow from 
no other legitimate source. 

After discussing the immunity from control by local law, ordi- 
narily granted to sovereigns or their representatives when upon 
foreign soil, Marshall continues: 

Whatever may be the principle on which this immunity is established, 
whether we consider him [the diplomatic agent] as in the place of the 
sovereign he represents, or by a political fiction suppose him to be extra- 
territorial, and therefore, in point of law, not within the jurisdiction 
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of the sovereign at whose court he resides; still the immunity itself is 
granted by the governing power of the nation to which the minister is 
deputed. This fiction of extraterritoriality could not be erected and 
supported against the will of the sovereign of the territory. He is 
supposed to assent to it. 

From the foregoing it will appear that it is not necessary, in the 
explanation of extraterritoriality, to resort to a fiction, inasmuch as 
the immunity from the control of local law which the doctrine of 
extraterritoriality recognizes, is readily explainable by presuming, 
as Marshall does, the consent of the state where such immunity is 
enjoyed. 

V. 

Internationally viewed, the citizens or subjects of a state con- 
stitute one homogeneous body. Each of them, so far as other states 
are concerned, have the same status, the same rights, and the same 
duties. Viewed constitutionally, however, they include, as we have 
already seen, all persons in any way subject to the laws of the state, 
and may be grouped, according to their respective civil and political 
rights and duties, into as many and as distinct classes as the sovereign 
state may desire. 

Thus, in all states the citizen-subject, and what we may term the 
alien-subject, are distinguished, though in the civilized states of 
to-day the tendency is to do away with the differences in the legal 
status of these two classes, leaving them distinguishable only in 
the rights and duties attaching to them respectively from the view- 
point of international law. Universally, also, modern states dis- 
tinguish domiciled and non-domiciled aliens. But just as alien 
and citizen subjects are distinguished, and alien subjects classi- 
fied as domiciled and non-domiciled, so may, and are, citizen-subjects 
grouped into classes with specific legal rights and duties. Thus, 
male and female, adult and minor citizens, have their respective 
political and legal status. In the United States we have a clear 
line of distinction drawn between state and federal citizens, and 
an especial status has been assigned to members of Indian tribes, as 
well as to the native inhabitants of our " unincorporated " insular 
possessions. In the case of both the Indians and the native inhabit- 
ants of the unincorporated territories, there is no question but that 
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they are citizens of the United States both in the international sense 
and the broad constitutional sense. They are not " citizens of the 
United States " only as to that term is given a narrow and peculiar 
constitutional meaning. 

In conclusion of this paper it may be pointed out that, given an 
international world of states, each claiming absolute and exclusive 
legal authority over all persons and property situated within their 
respective territorial limits, and at the same time asserting the right 
to protect, in certain respects, its citizen-subjects when abroad, con- 
flicts of jurisdiction are unavoidable — conflicts which necessarily 
have to be settled by international agreements expressed either in 
the form of general custom or specific treaties. These conflicts have, 
however, been made unnecessarily frequent by the unfortunate fact 
that the nations of to-day have not been able to unite upon one general 
rule for determining citizenship. ISTor are they in agreement with 
reference to the subjects of expatriation and naturalization. Further- 
more, there is not a little indefiniteness with reference to the circum- 
stances under which one state will interfere to protect its citizens 
residents abroad, as well as to the extent to which they are released 
from the control of local law, as, for example, compulsory service in 
the army. 

A general international agreement upon these points would tend 
greatly to minimize the number of troublesome, even if not often 
irritating, controversies between friendly powers. 
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